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Abstract

Maintenance rights and obligations are fundamental in ensuring financial support to dependents such
as spouses, children, and elderly parents. This abstract explores the legal framework governing
maintenance, emphasizing the rights of claimants and the obligations of providers under various
jurisdictions. It delves into the procedural aspects of filing for maintenance, highlighting the steps
involved and the necessary documentation. Remedies for non-compliance, including legal recourse and
enforcement mechanisms, are also discussed. The judiciary's role in ensuring effective maintenance
orders is critical, as courts interpret and enforce laws to uphold the rights of dependents. This study
compares traditional maintenance laws with new criminal laws, examining their effectiveness and
impact on enforcement. By analysing case laws and statutory provisions, this abstract provides a
comprehensive overview of the complexities and challenges in the maintenance legal regime, aiming to
enhance understanding and improve implementation for better protection of dependents’ rights.

Index terms: Maintenance rights, obligations, judiciary, criminal laws, civil laws, family law, legal
procedures, enforcement, judicial remedies, legal reforms.

I.LINTRODUCTION

Maintenance rights and obligations are fundamental aspects of family law, ensuring financial support for
dependents such as spouses, children, and sometimes parents. These rights and obligations aim to protect
vulnerable individuals who cannot support themselves. The legal framework governing maintenance includes
statutes and judicial precedents that outline the eligibility criteria, the determination of the maintenance
amount, and the responsibilities of the payer. The procedure for claiming maintenance involves filing a
petition in a family court, presenting evidence, and undergoing a judicial assessment. Non-compliance with
maintenance orders can lead to enforcement actions, including wage garnishment and contempt of court
proceedings. The judiciary plays a critical role in adjudicating maintenance claims, enforcing orders, and
addressing non-compliance. Recent changes in criminal laws have influenced maintenance rights, with some
jurisdictions criminalizing non-payment of maintenance and incorporating enhanced protections for victims
of domestic violence. These developments underscore the importance of an effective legal framework and
judicial oversight in ensuring the welfare of dependents and the enforcement of maintenance obligations.

Il. VARIOUS ACTS AND PROVISION RELATING TO MAINTENANCE:
1.Hindu Adoption and Maintenance Act, 1956 (HAMA)
Governs maintenance for Hindus
Section 18: Maintenance of wife.
Section 20: Maintenance of children and aged parents.
2.Code of Criminal Procedure, 1973 (CrPC)
Section 125: Provides for maintenance of wives, children, and parents irrespective of religion.
Offers quick relief through summary proceedings.
3.Protection of Women from Domestic Violence Act, 2005 (PWDVA)
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Section 20: Monetary relief including maintenance for aggrieved women.
4.Muslim Women (Protection of Rights on Divorce) Act, 1986
Provides maintenance for divorced Muslim women.

5.Special Marriage Act, 1954

Section 36: Maintenance for wife during the pendency of proceedings.
Section 37: Permanent alimony and maintenance.

I1l. RIGHT OF HUSBAND UNDER MAINTENANCE:

Maintenance laws primarily focus on ensuring financial support for dependents such as spouses and children.
While traditionally maintenance was seen as the husband's obligation towards his wife and children, modern
laws in many jurisdictions recognize that husbands may also be entitled to maintenance under certain
conditions.

LEGAL PROVISIONS IN INDIA:

Hindu Marriage Act, 1955: The provision of husband’s right to claim Maintenance from their wives is
provided under the Hindu Marriage Act, 1955. Section 24 of the Hindu Marriage Act provides for the
Maintenance of Pendente Lite and the expenses of the proceeding to the husband. Section 25 provides the
husband with the right to get permanent alimony and Maintenance. The term “Maintenance’’ here includes a
wide range of things such as food, shelter, clothing and other necessities which a person needs to sustain
his/her life.

Special Marriage Act, 1954: Section 36: Provides for maintenance pendente lite for either spouse. Section
37: Either spouse can seek permanent alimony and maintenance after the dissolution of marriage.

Protection of Women from Domestic Violence Act, 2005: While this act primarily focuses on women, it
does not preclude men from seeking relief under general provisions of the law.

It is uncommon for husbands to ask for maintenance from their spouses, especially when the husband is able
to work. The Hindu Marriage Act includes helpful and gender inclusive statutory measures for husbands
demanding maintenance. To be eligible for maintenance, the spouse must meet a number of requirements and
prove to the court that he is unable to work and support himself. There ought to be greater legislative
protections, such as the husband’s ability to make a maintenance claim under other personal laws. The law is
often permissive in a wife’s case, and nearly always the wife is permitted to request maintenance from the
husband. However, this is not the case in a men’s case. This right is only granted to spouses under a single
legislation, and even so, there are stringent restrictions. So that Husbands are protected, additional laws should
be created and executed can also claim their rights, and thus equality will be maintained in the society.?
Some of the landmark judgments by the Supreme Court of India that elucidate the rights of a husband under
maintenance laws:

Vimala (K.) vs Veeraswamy (K.): This case clarified that maintenance under Section 125 of the Code of
Criminal Procedure is not just a measure of subsistence but also a part of social justice. The court emphasized
the obligation to maintain a wife, irrespective of the husband's financial condition.®

Bhuwan Mohan Singh vs Meena & Ors.: The Supreme Court highlighted the importance of Section 125 CrPC
in providing quick relief to the wife and children. The court stressed that the husband cannot avoid his
responsibility by merely citing his financial incapacity.*

Shail Kumari Devi & Anr. vs. Kishun B. Pathak: The court held that the husband's obligation to maintain his
wife under Section 125 CrPC continues even if he is unable to earn due to physical disability or other reasons,
unless there are extraordinary circumstances.®

Chaturbhuj vs Sita Bai: This judgment clarified that a husband is liable to maintain his wife even if she is
capable of earning. The court emphasized that maintenance is to ensure that the wife lives in a similar lifestyle
as she would have in the matrimonial home.®

Rohtash Singh vs Ramendri & Ors: The Supreme Court ruled that a husband cannot deny maintenance to his
wife on the grounds of her employment. The court reiterated that the wife's right to maintenance is a facet of
social justice.’
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IV. RIGHT OF WIFE UNDER MAINTENANCE:

The right to maintenance for wives is a fundamental aspect of family law, ensuring financial support for
women who may be economically dependent on their husbands during or after marriage. Various jurisdictions
have specific provisions that safeguard the rights of wives to claim maintenance.

LEGAL PROVISIONS IN INDIA:
Hindu Marriage Act, 1955: Section 24: Wives can claim maintenance pendente lite (temporary maintenance
during legal proceedings) and expenses of proceedings. Section 25: Wives can seek permanent alimony and
maintenance after the dissolution of marriage.
Hindu Adoption and Maintenance Act, 1956: Section 18: A wife is entitled to be maintained by her husband
during her lifetime.
Code of Criminal Procedure, 1973 (CrPC): protective Section 125: Wives can claim maintenance if they
are unable to maintain themselves. This provision applies irrespective of religion and offers quick relief
through summary proceedings.
Protection of Women from Domestic Violence Act, 2005 (PWDVA): Section 20: Wives can seek monetary
relief, including maintenance, as part of broader measures against domestic violence.
Muslim Women (Protection of Rights on Divorce) Act, 1986: Provides maintenance for divorced Muslim
women, including provisions for a reasonable and fair provision and maintenance to be made and paid to her
within the iddat period (period of waiting) by her former husband.
When a couple is getting divorce, the concept of maintenance arises when one of them is financially
dependent on the other and would like to seek the remedy of maintenance from him/her so that he/she can
continue to live in the same standard even after getting divorce. The amount payable by the husband to the
wife who is unable to maintain herself either during the marriage or after divorce is called maintenance.
Maintenance should include basic necessities such as food, clothing, and shelter and cover rational needs
to lead a normal living and to ensure financial sustenance and wellbeing. Providing maintenance differs
among religions — according to the Hindu Adoption and Maintenance Act, the wife, widow, children and
aged parents are entitled to maintenance. According to Muslim law, wife, young children, parents, person
within the prohibited degrees are entitled to maintenance.
According to Section 18(1) of Hindu Adoption and Maintenance Act, 1956, the wife living separately from
the husband is entitled to get maintenance.

e If the husband is liable for desertion.

e If the husband is liable for cruelty.

o If the husband is suffering from leprosy.

e If the husband is liable for bigamy.

o If the husband converts his religion without the consent of the wife.
Section 125 (1) (a) of Criminal Procedure Code (CrPC) also provides for a wife who is unable to maintain
herself to be granted maintenance if she is neglected or refused maintenance by her spouse who has
sufficient means to maintenance.®
According to Section 125 (4) of the Criminal Procedure Code (CrPC), a wife is not entitled to maintenance
if she is liable of adultery, refusing to live with her husband without any sufficient reason or if the divorce
is sought by mutual consent. On sufficient proof, the husband can deny maintenance based on one of the
above grounds. If the woman is earning but her income is not sufficient enough she can still claim
maintenance from her husband. Usually, it is a common belief that working woman cannot claim
maintenance but it doesn’t hold true when the wife’s earnings are not enough for her own well-being. A
wife’s ‘earning capability’ is different from her ‘actual earning’ and just because she is working doesn’t
deny her rights to claim maintenance. It’s up to the court to decide whether a woman actually requires
maintenance or not and it depends upon the case. “If a woman is earning much more than her husband, she
is not entitled to claim for maintenance. A wife is not entitled to maintenance if she remarries or if the
divorce is by mutual consent. The wife continues to get maintenance from husband until the time set by
the court comes to an end”.®
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V. ECXEPTIONS WHEN WIFE IS NOT MAINTAINABLE TO MAINTENANCE:

1. Adultery: Section 125(4) of the Code of Criminal Procedure (CrPC), 1973, If a wife is living in adultery,
she is not entitled to claim maintenance from her husband.

2. Living Separately by Mutual Consent: Section 125(4) of the CrPC, 1973, If a husband and wife are living
separately by mutual consent, the wife is not entitled to maintenance.

3. Refusal to Live with Husband Without Sufficient Cause: Section 125(4) of the CrPC, 1973, If a wife,
without any sufficient reason, refuses to live with her husband, she may be denied maintenance.

4. Remarriage: Section 125(5) of the CrPC, 1973, If the wife remarries, she is no longer entitled to receive
maintenance from her former husband.

5. Income of Wife: Various statutes including Section 24 of the Hindu Marriage Act, 1955, If the wife has
sufficient means to support herself, the court may deny her maintenance. The assessment is based on her
income, property, and other financial resources.

6. Desertion by Wife: Section 18(3) of the Hindu Adoptions and Maintenance Act, 1956, If a wife deserts
her husband without a reasonable cause, she may not be entitled to claim maintenance.

VI. CASE LAWS RELATING TO ECXEPTIONS WHEN WIFE IS NOT MAINTAINABLE TO
MAINTENANCE:

Smt. Mamta Jaiswal vs Rajesh Jaiswal: The court held that if the wife is well-qualified and capable of earning,
she is not entitled to maintenance from her hushand.°

Ravi Kumar vs Julmidevi: The Supreme Court held that a wife who is living in adultery is not entitled to claim
maintenance.!

Bipin Chandra vs Prabhavati: The Supreme Court ruled that if a wife refuses to live with her husband without
a reasonable cause, she may not be entitled to maintenance. 2

VII. REMEDIES FOR HUSBAND ON MAINTENANCE OF WIFE:
1. Appeal Against Maintenance Order:
e Legal Provision: Sections 28 and 28A of the Hindu Marriage Act, 1955, and Section 19 of the Family
Courts Act, 1984
« Description: A husband can file an appeal against a maintenance order if he believes the order is
unjust or excessive. This appeal must be filed in a higher court within the prescribed time limit.
2. Modification of Maintenance Order:
o Legal Provision: Section 127 of the Code of Criminal Procedure (CrPC), 1973, and Section 25(2) of
the Hindu Marriage Act, 1955
o Description: A husband can apply for a modification of the maintenance order if there is a change in
circumstances, such as a reduction in income, loss of employment, or significant financial burden. The
court can increase, reduce, or cancel the maintenance amount based on the new circumstances.
3. Grounds for Contesting Maintenance:
o Adultery: If the husband can prove that the wife is living in adultery, he can seek to deny or stop the
maintenance payment under Section 125(4) of the CrPC, 1973.
e Mutual Consent for Separation: If the husband and wife are living separately by mutual consent,
the husband can contest the maintenance claim under Section 125(4) of the CrPC, 1973.
o Wife’s Income: If the wife has sufficient means to support herself, the husband can contest the
maintenance order by presenting evidence of her income and financial resources.
4. Seeking Divorce on Grounds of Desertion or Cruelty:
« Legal Provision: Section 13 of the Hindu Marriage Act, 1955
e Description: A husband can file for divorce on the grounds of desertion or cruelty. If the divorce is
granted on these grounds, the maintenance obligations may be reconsidered by the court.
5. Contesting Interim Maintenance:
« Legal Provision: Section 24 of the Hindu Marriage Act, 1955
e Description: During the pendency of divorce or separation proceedings, the husband can contest
interim maintenance orders by providing evidence of his financial status and the wife’s capability to
earn.
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6. Recovery of Maintenance Paid:

e Legal Provision: Section 25(3) of the Hindu Marriage Act, 1955

o Description: If the wife remarries or if the husband can prove that the wife is not entitled to
maintenance anymore, he can seek the recovery of maintenance paid after such circumstances arose.

7. Criminal Proceedings for False Claims:

o Legal Provision: Sections 191, 193, and 209 of the Indian Penal Code, 1860

o Description: If the wife has made false claims or submitted false evidence to obtain maintenance, the
husband can initiate criminal proceedings for perjury and fraud.

VIIl. REMEDIES FOR WIFE ON MAINTENANCE OF HUSBAND:
1. Appeal Against Maintenance Order:

o Legal Provision: Sections 28 and 28A of the Hindu Marriage Act, 1955, and Section 19 of the Family
Courts Act, 1984

o Description: A wife can appeal against a maintenance order if she believes the order is unjust or
excessive. This appeal should be filed in a higher court within the prescribed time limit.

2. Modification of Maintenance Order:

e Legal Provision: Section 127 of the Code of Criminal Procedure (CrPC), 1973, and Section 25(2) of
the Hindu Marriage Act, 1955

o Description: A wife can apply for modification of the maintenance order if there is a significant
change in circumstances, such as loss of employment, reduction in income, or increased financial
responsibilities. The court can adjust the maintenance amount based on the new circumstances.

3. Grounds for Contesting Maintenance:

o Husband’s Income: If the wife can prove that the husband has sufficient means to support himself or
is capable of earning, she can contest the maintenance order by presenting evidence of his financial
capacity.

e Husband’s Adultery: If the wife can prove that the husband is living in adultery, she can seek to deny
or stop the maintenance payment.

4. Seeking Divorce on Grounds of Desertion or Cruelty:

e Legal Provision: Section 13 of the Hindu Marriage Act, 1955

o Description: A wife can file for divorce on the grounds of desertion or cruelty by the husband. If the
divorce is granted on these grounds, the maintenance obligations may be reconsidered by the court.

5. Contesting Interim Maintenance:

e Legal Provision: Section 24 of the Hindu Marriage Act, 1955

o Description: During the pendency of divorce or separation proceedings, the wife can contest interim
maintenance orders by providing evidence of her financial status and the husband's capability to earn
or maintain himself.

6. Recovery of Maintenance Paid:

« Legal Provision: Section 25(3) of the Hindu Marriage Act, 1955

o Description: If the husband remarries or if the wife can prove that the husband is not entitled to
maintenance anymore, she can seek the recovery of maintenance paid after such circumstances arose.

7. Criminal Proceedings for False Claims:
« Legal Provision: Sections 191, 193, and 209 of the Indian Penal Code, 1860
o Description: If the husband has made false claims or submitted false evidence
to obtain maintenance, the wife can initiate criminal proceedings for perjury
and fraud.

IX. TYPES OF MAINTENANCE:

Temporary maintenance: It is also known as maintenance pendente lite, because it is given by the courts
while the divorce processes are still ongoing. The goal is to supply the claimant with enough money to cover
his or her living expenses as well as the costs of the procedures. The court may grant it if you satisfy the
requirements. This type of maintenance is addressed under of the Hindu Marriage Act of 1955.
Section 125(1) of the CrPC can also be used to make a claim. Such maintenance can be claimed by either
spouse.
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Permanent maintenance: As the name implies, it relates to the awarding of an amount on a regular basis or
on a monthly basis after the proceedings of the court have been concluded. It is given in of the
Hindu Marriage Act, 1955. It is available to any of the spouses.

X. CALCULATION OF AMOUNT ON MAINTENANCE:

There is no fixed formula or hard and fast rule for the calculation of alimony that the husband needs to provide
to his wife. The alimony can be provided as a periodical or monthly payment, or as a one-time payment in the
form of a lump-sum amount. If the alimony is being paid on a monthly basis, the Supreme Court of India has
set 25% of the husband’s net monthly salary as the benchmark amount that should be granted to the wife.
There is no such benchmark for one-time settlement, but usually, the amount ranges between 1/5th to 1/3rd
of the husband’s net worth. That being said, there are certain factors that are taken into consideration by the
court while computing the alimony amount. Such factors may be varied and may include the following:

e Husband’s and wife’s incomes and other properties, if any

« Conduct of both the husband and the wife

« Mandatory deductions such as income tax, EMIs, loan repayments etc. are considered to calculate the
net income of the husband

Liabilities of the husband, such as dependent parents

Social status and lifestyle of both the parties

Age and health condition of both the parties

The period for which the couple had been married

Expenses for education and upbringing of the child/children

Hence, based on a range of factors, which depend on the specific circumstances and facts of each case, the
amount of alimony or sustenance to be granted is decided by the court.

XI. PROCEDUR/ PROCESS FOR CLAIMING MAINTENANCE UNDER SECTION 125 OF CrPC:

o Filing a Petition: The person seeking maintenance (the petitioner) files a petition before the
appropriate Magistrate's Court, outlining the details of the case and the relief sought.

o Service of Notice: The court issues a notice to the respondent, informing them of the petition and the
date of the hearing.

« Response from the Respondent: The respondent has the opportunity to respond to the petition, either
agreeing to provide maintenance or contesting the claim.

e Court Proceedings: The court holds hearings and may require both parties to present evidence,
including financial documents, to determine the quantum of maintenance.

e Maintenance Order: If the court finds in favor of the petitioner, it will pass a maintenance order,
specifying the amount and frequency of payments.

XIl. ROLE OF JUDICIARY ON MAINTENANCE:
1. Jurisdiction:

o Family Courts: Family courts have jurisdiction over maintenance matters, ensuring specialized and
efficient handling of such cases. Family Courts Act, 1984, mandates the establishment of family courts
to address matrimonial disputes, including maintenance.

e Criminal Courts: Under Section 125 of the Code of Criminal Procedure (CrPC), 1973, criminal
courts also have the authority to order maintenance. This provision is designed to provide quick and
effective relief irrespective of the personal laws applicable to the parties.

e Civil Courts: Civil courts handle maintenance claims under personal laws such as the Hindu Marriage
Act, 1955, and the Hindu Adoptions and Maintenance Act, 1956.

2. Legal Aid:

e Provision of Legal Aid: Legal Services Authorities Act, 1987, ensures that individuals who are unable
to afford legal representation can receive legal aid. Legal aid helps ensure that claimants of
maintenance, particularly women and children, have access to justice.

e Role of Judiciary: Courts facilitate the provision of legal aid by referring eligible individuals to legal
aid services. Ensuring that claimants are aware of their rights to legal aid and how to access it.
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3. Lok Adalats:

o Alternative Dispute Resolution: Lok Adalats, under the Legal Services Authorities Act, 1987,
provide a forum for the amicable settlement of disputes, including maintenance claims. These are
particularly effective for quick resolution and avoiding prolonged litigation.

e Role of Judiciary: Courts refer maintenance cases to Lok Adalats for mediation and settlement.
Ensure that settlements reached are fair and voluntary.

4. Executive Petitions for Maintenance Orders:

e Submission of Petitions: Individuals can submit petitions for maintenance to family courts or
magistrates under various laws, including Section 125 of the CrPC. These petitions outline the
claimant’s need for maintenance and the financial capacity of the respondent.

o Role of Judiciary: Assess the merits of petitions and conduct hearings to determine the appropriate
maintenance amount. Ensure that orders are issued promptly to provide relief to claimants.

5. Appeal:s

e Right to Appeal: Parties aggrieved by maintenance orders can appeal to higher courts. For instance,
orders under Section 125 of the CrPC can be appealed in sessions courts. Appeals against orders from
family courts or civil courts can be taken to respective appellate courts.

e Role of Judiciary: Higher courts review the decisions of lower courts to ensure they are based on
sound legal principles and evidence. Provide a mechanism to correct errors and ensure justice is
served.

Rajnesh vs. Neha & Another2020:

In this case it reveals that the application for interim maintenance under Section 125 Cr.P.C. has remained
pending before the Courts for seven years now, and the difficulties encountered in the enforcement of orders
passed by the Courts, as the wife was constrained to move successive applications for enforcement from time
to time, we deem it appropriate to frame guidelines on the issue of maintenance, which would cover
overlapping jurisdiction under different enactments for payment of maintenance, payment of Interim
Maintenance, the criteria for determining the quantum of maintenance, the date from which maintenance is to
be awarded, and enforcement of orders of maintenance.

General Guidelines and Directions:

Issue of Overlapping Jurisdictions

Criteria for determining quantum of maintenance

Date from which Maintenance to be awarded

Enforcement of orders of maintenance

XIl. COMPARATIVE TABLE OF PROVISIONS OF NEW AND OLD CRIMINAL LAW:

SEC CrPC, 1973 SEC BNSS, 2023
125/0rder for maintenance of wives, children{l44| Order for maintenance of wives, children
and parents and parents
126/Procedure 145 | Procedure
127|Alteration in allowance 146 | Alteration in allowance
128[Enforcement of order of maintenance 147 | Enforcement of order of maintenance
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XIV. CONCLUSION:

understanding maintenance rights and obligations, along with the procedures and remedies available, is crucial
for ensuring the welfare of dependents. The judiciary plays a pivotal role in enforcing effective maintenance
orders, ensuring that those in need receive the support they are entitled to. With the advent of new criminal
laws, there has been a shift towards more stringent enforcement and penalties for non-compliance, providing
a stronger deterrent against neglect. The comparison of traditional maintenance laws with new criminal laws
highlights significant improvements in addressing issues of enforcement and compliance. The integration of
judicial oversight and modern legal provisions creates a robust framework that not only upholds the rights of
dependents but also promotes accountability and responsibility among those obliged to provide maintenance.
This holistic approach is essential for fostering a just and equitable society where the vulnerable are protected
and supported.
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